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UNITED STATES OF AMERICA, 
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-against- 


Docket No. 75-1371 


MICHAEL GLAZER, 

Appellant. 
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PETITION FOR REHEARING 
WITH SUGGESTION 
FOR REHEARING EN BANC 


ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

Appel]ant seeks rehearing with a suggestion of 
rehearing en banc pursuant to Rule 40 of the Federal Rules 
of Appellate Procedure from a judgment and opinion of the 
United States Court of Appeals for the Second Circuit 
(Waterman, Oakes, Meskill, C.C.J.) entered on March 1, 1975. 
decision affirmed a judgment of conviction rendered against 


The 








appellant for making a false statement in a bid form in 
violation of 18 U.S.C. §1001. 

The falsity was asserted 1.0 have arisen from 
appellant's certifying in the form that he was not a party 
to an agreement to fix the bids. The Judge instructed 
the jury on this crime as follows: 

[T]here are three remaining 
elements which the Government must 
prove beyond a reasonable doubt to 
establish a violation of the law 
involved in these counts. In order 
to convert the Defendant Kaps on 
Counts 2 and 3 and the Defendant 
Glazer on Counts 6 and 7, the Govern¬ 
ment must prove to your satisfaction 
beyond a reasonable doubt each of the 
following three elements: 

One: That on or about the date 
set forth in the count which you are 
considering the defendant whom you 
are considering made or caused to be 
made a statement or representation. 

Two: That the statement or repre¬ 
sentation was false, fictitious or 
fraudulent. 

Three: That the defendant knew that 
the statement or representation was false, 
fictitious or fraudulent. 

(Transcript at 416) 


Then h' outlined and defined each element, stating as to the 
false statement: 
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As to the second element that the 
statement or representation was false, 
fictitious or fraudulent, if you find 
that the defendant whom you are con¬ 
sidering certified on th e bid sub¬ 
mitted to New York Citv Housing Devel¬ 
o pment Administration th at there had_ 
been no agreement to fix the bid price 
or any part of the bid price, or to 
submit a sham or collusive bid when 
in fact there was such an agreement, 
then the second element has been satis¬ 
fied. . 

(Transcript at 417) 

The appellant on the appeal to this Court argued 
that the definition of the false statement was a substan¬ 
tial error because it required only that the jury find 
that appellant knew about an agreement to fix bids and 
made a false statement when he said he had no such know¬ 
ledge, when in fact, proof of the crime charged had to be 
based on a more serious finding that appellant was a 
party to the agreement and had lied when he said he was not. 

The Court of Appeals agreed that the charge was 
erroneous but found that an introductory paragraph to the 
charge quoted above cured the error. The introduction stated 

Counts 2 and 3 of the indictment 
charge that Defendant Kaps and Counts 
6 and 7 charge that the Defendant 
Glazer, on or about the date set 
forth in each of those counts, in a 
matter within the jurisdiction of 
a department of the United States, 
the Department of Housing and Urban 
Development, unlawfully, willfully 
and knowingly made false, fictitious 
and fraudulent statements and repre- 
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sentations in a bid for moving busi¬ 
ness concerns, for the move of Uni. 
versal Metal Chain Corporation, in 
that they falsely represented that 
there had been no agreement with any 
other person to fix the price or 
to submit a collusive or a shaia bid. 

("•ranscriot at 41S) 

This decision is incorrect in light of an unbroken series 
of decisions not considered by the panel* which hold 
that inconsistent instructions, whether supplepentary or 
within the body of the main charge, concerning a substan 
tial issue in the case requires reversal.** «raus Br os, 
v. United States , 327 U.S. 614, 626 (1946)i Bollen b a ch 
v. united States , 326 U.S. 607 (1946); United Stat es v. 

Munz, 504 F.2d 1203, 1208-9 (10th Cir. 1974); United 
States v. Meade , 491 F.2d 592, 594 (3rd Cir. 1974); 
united States V. Chud*. 474 F.2d 1069, 1071 (9th Cir. 

1973); united States v. Neilson, 471 F.2d 905, 908 (9th 
Cir. 1973); United States v. Silver, 457 F.2d 1217, 

1220-1223 (3rd Cir. 1972); United States v. Cohen, 450 
F.2d 1019, 1021 (5th Cir. 1971); United Stat es v. Uarra, 

426 F.2d 949, 955 (5th Cir. 1970); Powell v. United 
States, 347 F.2d 156, 158 (9th Cir. 1965); Mann v. United 
States , 319 F.2d 404, 410 (5th Cir. 1963, cert. den.. 375 
U.S. 986 (1964); ^ v- "nited Sta tes, 2.97 F.2d 12, 15-17 
* Since appellant'. positionj.as^that^the^ch charged, 

the°issue o^a^bigious charges was not briefed^ ^ ^ panel 

** The total omission of an eicmem. 
implies, the only error that results in reversal. 



(5th Cir. 1961); Smith v. United States , 230 F.2d 935 
(6th Cir. 1956); McFarland v. United States , 174 F.2d 
538 (D.C. Cir. 1949) .* 

The principle as expressed by the Court in 
Bollenbach is so clear as to refute any c^aim that this 
error, which affects the jury's ability to fairly deter¬ 
mine guilt, is anything but an error of extraordinary 
proportion. 

... A conviction ought not to rest 
on an equivocal direction to the 
jury on a basic issue. And a charge 
deemc* erroneous by three circuit 
judges of long experience and who 
have a sturdy view of criminal jus¬ 
tice is certainly not better than 
equivocal.. The Government's sug¬ 
gestion really implies that, al¬ 
though it is the judge's special 
business to guide the jury by appro¬ 
priate legal criteria through the 
maze of facts before it, we can say 
that the lay jury will know enough 
to disregard the judge's bad law 
if in fact he misguides them. To 
do so would transfer to the jury 
the judge's function in giving 
the law and transfer to the appel¬ 
late court the jury's function of 
measuring the evidence by appro¬ 
priate legal yardsticks. 

... In view of the Government's 
insistence that there is abundant 
evidence to indicate that Bollen¬ 
bach was implicated in the criminal 
enterprise from the beginning, it 


The ambiguous instructions found to be reversible 
error relate to elements of the crime and jurisdictional 
elements, as well as entrapment, and insanity defenses. 









may not be amiss to remind that the 
question is not whether guilt may 
be spelt out of a record, but whe¬ 
ther guilt has been found by a jury 
according to the procedure and 
standards appropriate for criminal 
trials in the federal courts. 

(Bollenbach v. Un ited States , 

326 U.S. 607) 

The rule is clearly stated in cases where the 
conflicting portions are within the body of the main charge: 


When the Court gives inconsistent 
instructions on a material issue this 
violates the principle that the in¬ 
structions must not mislead the jury 
and therefore must be consistent and 
harmonious. The feet that one in¬ 
struction is correct does not cure 
the error in giving another that is 

inconsistent with it. 

(Smith v. Uni ted States , supra , 

230 rT2d at 930) 


In McFarland , where a correct charge was followed 

by an erroneous one and then by another correct one with 

no withdrawal of the defective instruction, the Court said: 

If a charge to a jury, considered 
in its entirely, correctly states the 
law, the incorrectness of one para¬ 
graph or one phrase standing alone 
ordinarily does not constitute re¬ 
versible error; but it is otherwise 
if two instructions are in direct 
conflict and one is clearly preju¬ 
dicial, for the jury might have fol¬ 
lowed the erroneous instruction ... 

The trial judge's charge in the pre¬ 
sent case, because of its conflict¬ 
ing instructions as to the nature of 
the residence requisite to jurisdic¬ 
tion under the statute was prejudi¬ 
cially erroneous. 


(174 F.2d at 538) 




In United States v. Neilson, supra , the facts are virtually 
identical to those here. An indictment and selective ser¬ 
vice regulation, both read to the jury, stated that the 
defendant had failed to keep the Board advised of an 
address where mail would reach him. Nevertheless, the 
Court referred to a failure to provide a current mailing 
address. In reversing, the Court of Appeals said: 

This interchanging of the narrower 
term ... created the definite 
possibility of confusion, and the 
■jury may have found [defendant] 
guilty of an offense for which he 
was not indicted. 

(471 F.2d 908) 

In this case, even if the introductory paragraph 
says what the opinion attributes to it,* ** that is, it tells 
the jurors that they had to find that appellant partici¬ 
pated in the agreement and lied aoout that, that portion 
is contrary to the later paragraph which said that appel¬ 
lant merely knew about the agreement and lied about it. 
Thus, the charge taken as a whole is ambiguous and inter¬ 
nally inconsistent and leaves the jurors unclear as to what 
they were required to find in order to show that the crime 
was established beyond a reasonable doubt.* 


* Appellant maintained that this portion did not 

tell the jurors what was required. 

** In this situation, the jury can find guilt on 
one of two alternatives, one of which is wrong. 0n 
tnis theory too, the conviction must be reversed. United 
States v? Leary, 395 U.S. 6 (1969,; United.States v. 

Rodriquez , T6"5 F. 2d 5 (2d Cir. l c 72). 






Not only were the charges inconsistent, but the 
panel decision acknowledges that even the so-called cura¬ 
tive paragraph "might have been more precisely worded" 
slip . o£ at 2206. Thus, the clearest paragraph upon which 
the jurors could have relied to reach a verdict was the 
erroneous one. What is more, the Judge never advised the 
jurors which was the incorrect charge. To the contrary, 
the erroneous charge was emphasized: it was the second of 
the two given; it was given as most expansive and complete 
definition of the element* and was the one mentioned later 
in the charge when the Judge referred the jurors to his 
prior definition: 


Consider each of Counts 2, 3, 

6, and 7 and each defendant separ¬ 
ately. If you find as to the count 
which you are considering that the 
Government has failed to prove to 
your satisfaction beyond a reason¬ 
able doubt any of the three ele¬ 
ments of the substant ive crime p,£ 
submi tting false statements as I 
have defined them to you , and fal1ed 
to prove that the defendant whom 
you are considering aided and abetted 
another in the commission of the 


* The panel decision states that the challenged in¬ 
struction was not error because it "only,intended to ex- 
C n h second of three elements comprising the sub- 

ted? The 9 specificity of the erroneous instruction em¬ 
phasizes the defect. 
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crime charged in that count, then 
you must acquit that defendant 
on that count. 

On the other hand, if as to the 
count which you are considering you 
find that the Government has proved 
to your satisfaction beyond a reason¬ 
able doubt all the three elements 
of the crime as I have defi ned them 
for you, or proved that the deten-^ 
dant whom you are considering aided 
and abetted another in the commis¬ 
sion of the crime charged in that 
count, then you should convict him 
on that count. 

(Transcript at 419-420) 

Counsel did not object to the charge given. 
However, the erroneous charge left the jury improperly 
guided in its vital function and makes it impossible to 
know whether the jurors convicted appellant of the crime 
charged, or of some other act which was not charged in the 
indictment. Such an error is intolerable.and substantial, 
and requires reversal even without an objection. United 
States v. Munz , supra , 504 F.2d 1208-9; United States v. 
Meade , supra , 491 F.2d 594; Powell v. United States , supra , 
347 F.2d 158; Mann v. United States , supra , 310 F.2d at 
410; Smith v. United States , supra , 230 F.2d 935. 
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CONCLUSION 


FOR THE ABOVE-STATED REASONS, THE JUDG¬ 
MENT OF THIS COURT SHOULD BE VACATED AND 
THE JUDGMENT OF CONVICTION REVERSED. 


Respectfully submitted. 


WILLIAM J. GALLAGHER, ESQ. 

THE LEGAL AID SOCIETY 

Attorney for Appellant 
MICHAEL GLAZER 

FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 


PHYLIS SKLOOT BAMBERGER 
Of Counsel 


New York, New York 
March 15, 1976 
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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


No. 286—September Term, 1975. 

(Argued October 3,1975 Decided March 1,1976.) 

Docket Nos. 75-1213, 75-1301 


United States of America, 
—against— 


Appellee, 


Michael Glazer, 


Appellant. 


Before : 

Waterman, Oakes and Meskill, 

Circuit Judges. 


Appeal from a judgment of conviction entered in the 
United States District Court for the Southern District of 
\'ew York after a jury trial, Lloyd F. MacMalion, Judge, 
Sniinz the defendant guiity of having, in violation of 18 
U.S.C. f 1001, submitted false documents to the Federal 
Department of Housing and Urban Development. 

Affirmed. 


Phylis Skloot Bamberger, New York, New York 
(William J. Gallagher, The Legal Aid So¬ 
ciety, Federal Defender Services Unit, New 
York, New York), for Appellant. 
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Bart M. Schwartz, Asst. U.S. Atty., New York, 
New York (Paul J. Curran, U.S. Atty., and 
T. Barry Kingham, Asst. U.S. Atty., New 
York, New York, on the brief), for Appellee. 


Waterman, Circuit Judge: 

On April 25, 1975, appellant Michael Glazer was con¬ 
victed after a jury trial in the United States District 
Court for the Southern District of New York, Lloyd F. 
MacMahon, Judge, having violated 18 U.S.C. §1001* by sub¬ 
mitting false documents to the Federal Department of 
Housing and Urban Development. He was sentenced to a 
three-month term of imprisonment and a $10,000 committed 
fine. Glazer appeals from that conviction seeking reversal 
or, in the alternative, a new trial, and the vacation of the 
$10,000 fine. 

Glazer and five others had been charged in an indict¬ 
ment of February 13, 1975, with a bid-rigging scheme in 
connection with a Government relocation project.* At trial 

1 The statute provides: 

{1001. Statements or entries generally 

Whoever, in any matter within the jurisdiction of any depart¬ 
ment or agency of the United States knowingly and willfully 
falsifies, conceals or covers up by any trick, scheme, or device a 
material fact, or makes any false, fictitious or fraudulent state¬ 
ments or representations, or makes or uses any false writing or 
document knowing the same to contain any false, fictitious or fraud¬ 
ulent statement or entry, shall be fined not more than (10,000 or 
imprisoned not more than five years, or both. 

2 Glazer and five others were charged with two counts each of sub¬ 
mitting false documents, and one count each of conspiracy to violate 
I* U.S.C. {1001. A co-defendant, Scber, was charged with two counts 
of perjury. Two others, Wagner and Sinigaglia, pleaded guilty to the 
conspiracy count, and 8cher pleaded guilty to one count of perjury. 
The case against a fifth, Marks, was dismissed. Glazer was tried with 
the sixth defendant, Jack Kay, who was convicted on all counts. Glazer 
was found guilty on one substantive charge and was acquitted on the 
conspiracy count. No verdict was rendered as to him on the other sub¬ 
stantive count. 


2202 











the Government presented evidence that in 1973, a large 
manufacturing company, Universal Metal Chain Company 
(“Universal”), was arranging for its relocation to New 
Jersey from a federally financed urban renewal area in 
Brooklyn. The owner of Universal, one Richard Laupot, 
hired a Dennis Green, the operator of a moving consultant 
firm, to make preparations for the move. Green was to 
determine which movers would be asked to submit bids, and 
was then to fi]« with the City of New York the bids of 
those selected. For his services, Green would receive a cus¬ 
tomary nominal fee from the relocating tenant, Universal, 
and also ten percent of the cost the successful contractor 
would be paid for doing the moving for the tenant. In 
November, 1973, two partners in the commercial moving 
business, Jack Kay and Samuel Wagner, were conniving 
to secure the contract to move Universal. Early in the 
month they approached Green and offered a $6,000 kick- 
back to the owner of Universal in exchange for Green’s 
agreeing to permit Wagner and Kay to control the com¬ 
petitive bidding procedures so as to insure that they would 
submit the lowest bid. Wagner and Kay also offered help 
to Green in his dealings with the New York City adminis¬ 
tration and to prepay Green’s ten percent fee. 

There followed a series of discussions between Laupot, 
Green. Wagner, Kay and a business associate of the latter 
two, Sinigaglia, in which plans for the bid-rigging scheme 
were developed and solidified. Most of these discussions 
were electronically monitored and recorded for, unbe¬ 
knownst to Wagner, Kay and Sinigaglia, Green immedi¬ 
ately after his first meeting with Wagner and Kay had 
contacted law enforcement authorities concerning the 
scheme. On December 6, 1973, Wagner obtained from 
Green three official bid forms and envelopes and the Con¬ 
tractor’s Assignment already signed by Laupot. Shortly 
thereafter, Waener and Sinigaglia signed Green’s usual 
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fee contract, and on December 11, Green was notified that 
appellant Glazer, owner of Stuyvesant Moving Vans, and 
Sanford Scher, another mover, would be the two high 
bidders on the project. 

Glazer had apparently first learned of the Universal 
moving joi> in early December when Vagner came to the 
Stuyvesant office and, after asking whether he was inter¬ 
ested in bidding on the job, gave Glazer a bid form. Ac¬ 
cording to Glazer’s employee Harvey Marks, who esti¬ 
mated the cost of moving jobs for Stuyvesant in prepara¬ 
tion for the submission of bids, Glazer then told Marks 
to look at the Universal job and said that Stuyvesant 
would bid on it. Although Glazer did not normally do 
relocation jobs, Marks and Glazer prepared a bid of 
$294,000, detailing the work to be performed, based upon 
Marks’ inspection of the site. The bid proposal form was 
signed by Glazer who thereby certified that he had not 
been a party to any agreement to fix the price of any bid 
or to file a collusive or sham bid. Two days later, Glazer’s 
bid, and Scher and Wagner-Sinigaglia’s bids of $274,000 
and $250,000 respectively, were opened. Present were 
Green and Vagner, and, in accordance with Vagner’s 
earlier suggestion that one of the losers attend the open¬ 
ing to lend an air of legitimacy, also Sanford Scher. All 
of the bids were rejected, however, as they omitted the 
cost of moving one of Universal’s buildings, 161 Clymer 
Street, and included the cost of some work which was part 
of another bid. A second round of bids was solicited from 
the three earlier bidders, and Vagner advised Green that 
he was keeping the same bidders for this new round. These 
new bids were scheduled to be opened on December 28, 
1973. Marks accordingly prepared a revised bid for Glazer’s 
approval. However, Marks, who had not previously in¬ 
spected the building at 161 Clymer Street on his first visit 
to Universal, did not reinspect the Brooklyn site. Marks 
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also did not discuss the new proposed bid with Glazer ex¬ 
cept to tell him that an additional building had been in¬ 
cluded in the job. Glazer then selected the second bid 
price. On December 28 the second round of bids was 
opened and Wagner was again the low bidder. The City 
did not make a final award to any of the three bidders 
here involved. 

In support of his argument for a reversal of his convic¬ 
tion, appellant alleges two points of error. First, he con¬ 
tends that the jury was not properly charged on the requi¬ 
site elements of a violation of !L U.S.C. §1001. He next 
maintains that hearsay evidence of his connectioi with 
Wagner was improperly admitted into evidence. In sup¬ 
port of his prayer that the $10,000 fine be vacated, appel¬ 
lant argues that the fine is unconstitutional because his 
inability to pay the fine will result in imprisonment and 
also because the fine itself is excessive and therefore con¬ 
stitutes cruel and unusual punishment. Finding these con¬ 
tentions to be without merit, we affirm appellant's convic¬ 
tion and do not disturb the sentence imposed upon him. 

Appellant contends that the charge given by Judge Mac- 
Mahon failed to inform the jury that in order to find Glazer 
guilty the jury must conclude that Glazer had made a 
knowing misstatement as to whether he was a party to 
any agreement to fix the bid price or to submit a sham or 
collusive proposal or bid. As Glazer failed to object be¬ 
low to tie purportedly defective charge, in order to war¬ 
rant reversal of the conviction the error must be one which 
affects “substantial rights” of the appellant and thus be 
ti plain error.” Rule 52(b), Fed.R.Crim.Proc.; United 
Staff* v. luiiviglio, 352 F.2d 276, 280-81 (2d Cir. 1965) 
ien banc), cert, denied, 383 U.S. 907 (1966). 

Appellant directs our attention to a portion of the charge 
where it was stated: 
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As to the second element that the statement or rep¬ 
resentation was false, fictitious or fraudulent, if you 
find that the defendant whom you are considering cer¬ 
tified on the bid submitted to the New York Housing 
Development Administration that there had been no 
agreement to fix the bid price or any part of the bid 
price or to submit a sham or collusive bid when in 
fact there was such an agreement, then the second 
element has been satisfied. 

This, appellant argues, failed to make clear to the jurors 
that they must find that Glazer had been a party to the 
agreement, unquestionably a necessary finding under §1001. 
While we would be constrained to agree with appellant’s 
allegations of misstatement and inadequacy if the quoted 
portion of the charge constituted the court’s sole instruc¬ 
tion on the issue of Glazer’s participation in the agreement 
to fix the bid price, in view of the court’s earlier statement 
in the charge on the issue, we must disagree. In his open¬ 
ing explanation of the substantive crime charged, Judge 
MacMahon stated in relevant part: 

Counts 2 and 3 of the indictment charge that Defendant 
Kaps and Counts 6 and 7 charge that the Defendant 
G:azer . . . unlawfully, willfully and knowingly made 
j.a.?e, fictitious and fraudulent statements and repre¬ 
sentations in a bid for moving business concerns, ... in 
tint they falsely represented that there had been no 
agreement with any other person to fix the price or to 
submit a collusive or a sham bid. [emphasis added] 

While of course the statement might have been more pre¬ 
cisely worded, a suggestion quite easily and frequently 
made in retrospect, we are satisfied that the charge ade¬ 
quately informed the jury that in order to be guilty of the 
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crime charged Glazer must have been a party to an agree¬ 
ment with some other person. Certainly there has been no 
omission or misstatement tantamount to that found in such 
cases as United States v. Clark, 475 F.2d 240 (2d Cir. 1973) 
Screws v. United States, 325 U.S. 91 (1945) or United States 
v. Fields, 466 F.2d 119 (2d Cir. 1972), where essential ele¬ 
ments of the charged offenses were wholly omitted. Nor 
is the case analogous to United States v. Byrd, 352 F.2d 570 
(2d Cir. 1965), where in the climax of the charge in a short 
reiteration of the nub of the law, the court completely 
omitted intent as an essential ingredient of the crime 
charged. Here, the allegedly defective portion of the charge 
focused on by appellant was in fact, as the trial court 
stated, only intended to explain the second of three ele¬ 
ments comprising the substantive offense, and not to de¬ 
scribe the entire course of conduct which established a vio¬ 
lation. That full statement of the offense, as quoted above, 
nad already been given in language closely paralleling the 
indictment, and we find no statement or omission which 
would rise to the level of plain error. Examining Jud<-e 
MacMahon’s charge in its entirety, we are convinced that 
the jury was properly and adequately apprised of the 
elements of the offense with which Glazer was charged, 
and it specifically was apprised that before a guilty verdict 
could be reached, it had to find that Glazer falsely reported 1 
that he had not been a party to any bid-rigging scheme. 

Although he was acquitted on the conspiracv count, ap¬ 
parent next claims that hearsay statements made by his 
aLeged co-conspirators were improperly admitted into evi- 
enee without the Government first having established bv 
a iair preponderance of non-hearsay evidence that a joint 
venture existed, United States v. Geaney, 417 F.2cl 1116 

il- r'-o Cert denied Slth nom • Ll J nch v - United States, 

I U.S. 10_S (1970), 1 that appellant participated in it. 
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Glasser v United States, 315 U.S. 60 (1942).' In United 

i" d ztl 27 F - 2d 521 ' 523 (2d cir >' *»•«*, 

316 U.S 698 (1942), we made clear that it is for the trial 
judge to determine whether there is sufficient evidence that 
the defendant against whom the hearsay declarations arc 
offered had engaged in a “concerted mutual venture” with 
daimed co-conspiratora. In United States v. Ray,and, 375 

’ 77 * -d Clr - 196? >, cer >- denied, 390 U.S. 925 
(1968), we further said that: 

The threshold requirement for admissibility is satis¬ 
fied by a showing of a likelihood of an illicit associa¬ 
tion between the declarant and the defendant although 
it might later eventuate that the independent evidence 
so admitted proves to be insufficient to justifv sub¬ 
mitting to the jury the issue of defendant’s alleged 
guilty involvement with declarant. 

We have repeatedly reaffirmed the Geaney formulation of 
a fair preponderance” of non-hearsay evidence as the 
quantum of proof which must be established before the 
arsav declarations of associates in the illicit venture 
may be admitted against the defendant. Most recently in 
lu ted states v. Wiley, 519 P.2d 1348, 1350-51 (2d Cir 

lent »hT J ”l eC “? ‘ I,e llcre advanced by appel- 

01 n H ££? ■\ U " itCd V ' 418 W 683, 

abed J, , l" d ‘, Ca that a “f root '«.vond a reason- 
able doubt test should be substituted for the Geaney stan. 

lard. We once again reject that argument and the more 
' = ° r0t;s stand ^rd urged upon us. And, having studied 
~e record, we find sufficient grounds to support the trial 

3 c^s.rSn stat ' a v - ncndn ' 56 sol, 602 ( 2d 

to b, in' t’Jl party Z V\^e at 1 T 1 !h ° Wn 

for him." 1 ■ TentJre ' eIse ,here is ”» authority to art 
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court’s determination that defendant’s participation in the 
alleged conspiracy was established by a “fair preponder¬ 
ance of non-hearsay testimony and documentary proof, 
and therefore that the hearsay statements made by Glazer’s 
claimed co-conspirators were thereafter properly admitted. 

There was testimony at trial by Harvey Marks that dur¬ 
ing the period of Marks’ employment at Stuyvesant, Glazer 
had consistently refused to bid on relocation jobs except 
in the one case of the Universal project. It is also note¬ 
worthy that Glazer received the bid forms for the Uni¬ 
versal project from a competitor who was bidding on the 
same job, a procedure which Marks testified was°surpris- 
ing. Even though Glazer later admitted receiving these 
forms from Wagner, lie first reported on the bid proposal 
form that he had been selected to submit the bid by Uni- 
veisal and not by Wagner. Also the evidence was uncon¬ 
tradicted that neither Glazer nor Marks inspected the 
building at 161 Clymer Street before either the first or the 
second bid. They thus did not know the size of the build¬ 
ing, the nature of its contents nor the work required to 
move it. Marks stated at trial that he knew of no other 
instance in which a bid had been submitted without first 
having inspected the entire premises or having studied 
specifications of the items to be moved. Yet, in this case 
no specifications for the 161 Clymer Street site were ob¬ 
tained by either Marks or Glazer and, indeed, at trial Glazer 
corroborated Marks’ testimony that he never knew the ex¬ 
tent of work which might be required to move the contents 
of 161 Clymer Street. Finally, it is not without relevance 
that in both instances, Glazer’s was the highest bid and 

agners the lowest. 

Thus, the non-hearsay evidence established that Glazer 
submitted the highest bids on a type of job he normally 
did not bid on, and that he recoiv- ” the bid forms from a 
competitor who turned out to be the lowest bidder. More- 
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over, contrary to his prior unvarying practice and what 
would seem sound business practice, Glazer submitted his 
second bid without any inspection of the premises that 
had been omitted from the first bid. That evidence was 
sufficient under Geaney and Glasser to establish that an 
illicit association had been formed and that Glazer was a 
party to it. Therefore, the admission against Glazer of 
hearsay statements made by his associates in the venture 
was completely justified. 

Appellant’s only remaining assertion pertains to his sen¬ 
tence. In the first of his tandem challenges, Glazer claims 
that as he is insolvent, he will be unable to pay the fine 
and will thus be subject to an additional thirty-day period 
of incarceration, 18 U.S.C. §3569, 4 for that failurwo pay. 


4 The statute provides: 

$3569. Discharge of indigent prisoner 

(a) When a poor convict, sentenced for violation of any law of 
the United States by nny court established by enactment of Con¬ 
gress, to be imprisoned ar.d pay a fine, or fine and costs, or to pay 
a fine, or fine and costs, has been confined in prison thirty days, 
solely for the nonpayment of such fine, or fine and costs, such con¬ 
vict may make application in writing to the nearest United States 
magistrate in the district where he is imprisoned getting forth his 
inabilitv to pay such fine, or fine and costs, and after notice to the 
district attorney of the United States, who may appear, offer evi¬ 
dence, and be heard, the magistrate shall proceed to hear and 
determine the matter. 

If on examination it shall appear to him that such convict is 
unable to pay such fine, or fine and costs, and that he nas not any 
property exceeding $20 in value, except such as is by law exempt 
from being taken on execution for debt, the magistrate shall ad¬ 
minister to him the following oath: “I do solemnly swear that I 
have not any property, real or personal, exceeding $ 20 , except such 
as is by law exempt from being taken on civil process for debt; 
and that I have no property in any way conveyed or concealed, 
or in any way disposed of, for my future use or benefit. 80 help 
me God." Upon taking such until such convict shall be discharged; 
and the magistrate shall file witi. the institution in which the con¬ 
vict is confined, a certificate setting forth the facts. In case the 
eonvict is found by the magistrate to possess r.ropertv valued at 
an amount in excess of said exemption, ne>»rthc!css, if the Attor- 
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Relying primarily on Tate v. Short, 401 U.S. 395 (1971) 
Williams v. Illinois, 399 U.S. 235 (1970) and Morris v’ 
Schoonfield, 399 U.S. 508 (1970), he claims that such in¬ 
carceration for a period beyond the term of his sentence 
of imprisonment, an incarceration imposed upon him solely 
because he is indigent, violates his rights to due process 
and equal protection. 

The Government argues that appellant’s challenge on 
these grounds is premature and not now ripe for decision 
because the committed fine statutes have not yet been ap¬ 
plied to Glazer and may never be if he obtains funds to 
pay the fine before his three-month prison term is con¬ 
cluded. Precisely such an argument was raised by the 
state in People v. Williams, 41 U1.2d 511, 517, 244 N.E.2d 
197, 200 (1969), where Williams, while serving the third 
month of a year-long sentence, challenged the fine im¬ 
posed upon on grounds identical to those voiced by Glazer. 

nej General finds that the retention by such convict of all of such 
property is reasonably necessary for his support or that of his 
family, such convict shall be released without further imprisonment 
solely for the nonpayment of such fine, or fine and costs; or if he 
find; that the retention by such convict of any part of such prop- 
erty 13 reasonably necessary for his support or that of his family, 
such convict shall be released without further imprisonment solely 
for nonpayment of such fine or fine and costs upon payment on 
account of his fine and costs, of that portion of his property in 
excess of the amount found to be reasonably necessary for his sup- 
port or that of his family. 

a> Any such indigent prisoner in a Federal institution may, in 
t_? first instance, make his application to the warden of such in¬ 
stitution, who shall have all the powers of a United States magis- 
tra.e in such matters, and upon proper showing in support of the 
arp.ication shall administer the oath required by subsection (a) 
of this section, discharge the prisoner, and file his certificate to 
that effect in the records of the institution. 

Any such indigent prisoner, to whom the warden shall fail or 
refuse to administer the oath may apply to the nearest magistrate 
for the relief authorized by this section and the magistrate shall 
proceed de novo to hear and determine the matter. 





The Supreme Court of Illinois rejected the prematurity 
argument and went on to decide appellant’s constitutional 
claim on the merits. On appeal to the United States Su¬ 
preme Court, Williams v. Illinois, 399 U.S. 233 (1970), the 
Illinois court’s conclusion with respect to prematurity was 
left undisturbed and the Court proceeded to the merits. 
We too reject the prematurity argument. However, in view 
of a second argument made by the Government, that Glazer 
will never be imprisoned for failure to pay the fine im¬ 
posed upon him for the Bureau of Prisons has tailored 
its procedures to fully accommodate the constitutional stan¬ 
dards enunciated in Tate, Williams and Morris, we need 
not reach the constitutional issue appellant urges upon us. 
The Bureau of Prisons Policy Statement 2101.2A (June 25, 
1971 ) s makes clear that no inmate unable to pay a com- 


5 Section 4 of the Statement is entitled ‘'ACTION” and it provides: 

a. If an inmate serving a sentence of imprisonment cannot, because 
of poverty, pay a committed fine which has been imposed as 
a part of his sentence, he cannot be held beyond his release date 
solely for non payment of the fine. 

b. Whenever such a person, reaches his release date, whether by 
parole, mandatory release, or full-term expiration, he shall be 
released on the regularly scheduled date and shall not be held 
further for any non-payment of a committed fine. 

e. In order to substantiate the indigency status of the inmate, the 
Warden or his designated representative shall take a sworn state¬ 
ment from the inmate in the following form: “I do solcmly 
swear that I have no property, real or personal, with which I 
can pay the fine imposed on me, except property which is by 
law exempt from being taken on civil process for debt. I have 
no property in any way conveyed or concealed to avoid payment 
of this fine, or in any way disposed of for my future use or 
benefit.” 

d. The United States Attorney for the District where the inmate 
was sentenced should be notified approximately 30 days in ad¬ 
vance of the release, and given a copy of the sworn statement 
of indigency. The United States Attorney should be advised that 
no commitment for non payment pursuant to 18 U.8.C. 3369 
will be carried out in view of the Supreme Court's ruling in the 
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mitted fine will be incarcerated for a longer term solely 
for that reason. All the indigent inmate need do is make 
a sworn statement to the effect that he is in fact im¬ 
pecunious. Thus, the procedure for dealing with indigents 
unable to pay committed fines has been carried out, and 
we have no reason to doubt that it will not continue to be 
so carried out, in full conformity with Tate, Williams 
and Morris. In accordance with the Policy Statement, if 
Glazer is still indigent approximately thirty days prior to 
his scheduled release date, he may make a sworn state¬ 
ment to that effect and will suffer no additional incarcera¬ 
tion. Appellant contends that there is no certainty that 
the Policy Statement will not be withdrawn or superseded 
at some time. While of course there is no absolute as¬ 
surance that the policy will be maintained, the Government 
is entitled to some credit for good faith. The Policy 
Statement itself, and its direction to the United States At¬ 
torney that no commitment for non-paymerh will be carried 
out, reflects the Government’s cognizance of the Tate, Wil¬ 
liams and Morris holdings. So long as the Policy State¬ 
ment is effectuated, we see no reason to vacate the imposi¬ 
tion of the fine. 

Appellant’s second challenge to the fine on the ground 
that it is excessive and therefore constitutes cruel and un¬ 
usual punishment is readily disposed of. It is well-estab¬ 
lished that a sentence within the statutory maximum will 
not be disturbed on appeal except in unusual circumstances. 
United States v. Tucker, 404 U.S. 443 (1972); Gore v. 
United States , 357 U.S. 386, 393 (1958); United States v. 
Broun, 479 F.2d 1170, 1172 (2d Cir. 1973). We are eon- 


Williama and Tate cases. A copy of that notification to the 
United States Attorney should be sent to the Office of General 
Counsel of the Bureau. 

NORMAN A. CARLSON 
Director 
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vinced that the circumstances of the present case do not 
warrant a departure from that policy. Appellant was sen¬ 
tenced to a term of three months and a fine of $10,000 for 
a crime which carried a maximum of five years imprison¬ 
ment and a $10,000 fine. Absent any indication that the 
sentencing judge relied on constitutionally impermissible 
factors or upon material inaccuracies, United States v. 
Mitchell, 392 F.2d 214 (2d Cir. 1968), United States v. 
Holder, 412 F.2d 212, 214 (2d Cir. 1969), we do not find 
the sentence to be either excessive or improper. 

Affirmed. 
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